FILED
Court of Appeals
Division |l
State of Washington
1211212018 2:31 PM

Supreme Court No. 96637-1
COA No. 50028-1-il

IN THE SUPREME COURT OF THE STATE OF WASHINGTON

STATE OF WASHINGTON,
Respondent,
V.
VERNICE MORRIS,

Petitioner.

PETITION FOR REVIEW

PETER B. TILLER
Attorney for Petitioner

THE TILLER LAW FIRM

ROCK & PINE

P.0. BOX 58
CENTRALIA, WA 98531
(360)736-9301




TABLE OF CONTENTS

Page

A, IDENTITY OF PETITIONER ....cocccovvivviiiinienre v v 1
B. DECISION OF COURT OF APPEALS........ccoooviir e, |
C. ISSUE PRESENTED FOR REVIEW ......c.ooceiiiinininiiieiiennnns 1
D. STATEMENT OF THE CASE.......cooi v 1
1. Procedural RISIOFY.......c.oovuvevivieireieirieiieceeeseesv s 1

E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED .....6

1. The exceptional, consecutive sentences based on
“abuse of a position of trust” was unsupported by the
FECOFM.c..cvvveviiiviicis it as e st ns et bn 6

. CONCLUSION et e s na e 11

it




TABLE OF AUTHORITIES

WASHINGTON CASES Page
In re Personal Restraint of Andress, 147 Wn.2d 602, 56 P.3d 981 (2002)......9
State v. Bedker, 74 Wn. App. 87, 871 P.2d 673, review denied, 125 Wn.2d
1004 (1994) review denied, 125 Wn.2d 1004 (1994) ....c.verecveriirrresiierenn 7
State v. Brown, 55 Wash.App. 738, 780 P.2d 880 (1989), review denied, 114
Wash.2d 1014, 791 P.2d 897 (1990)) ....covrvvrenrrrrnienrincreine e sesssessasesressrons 9
State v. Creekmore, 55 Wash.App. 852, 783 P.2d 1068(1989) ......ccvvrereurenece. 9
State v. Ferguson, 142 Wn.2d 631, 646, 15 P.3d 1271 200D ..cervivennen 8,10
State v. Fisher, 108 Wn.2d 419, 739 P.2d 683 (1987) ....eceievrrvecererrrivecerenn 8,9
State v. Grewe, 117 Wn2d 211, 813 P.2d 1238 (1991) cuervvercrrersienns 7,8,9
State v. Law, 154 Wn.2d 85, 110 P.3d 717 (2005) v.covvvvreeerivnminirrinnnrenersssinens 8
State v. Nordby, 106 Wn.2d 514, 723 P.2d 1117 (1986)....ccvrvirviernrererererrenena, 8
State v. Pappas, 176 Wn.2d 188,289 P.3d 634 (2012) ccevvevivinnnnririreriinenennnn, 8
State v. Stubbs, 170 Wn.2d 117, 240 P.3d 143 (2010)..ccerecerreriecenrernriencinne, 8
State v. Vermillion, 66 Wn.App. 332, 832 P.2d 95 (1992), review denied,

120 WnL2d 1030 (1993).uireiieiereresrcscrsiessieecenessens s e sssrssssssorssssssaseinses 7,9

REVISED CODE OF WASHINGTON Page
RCW 9.0BA.000(1) ceiiieiireniiieieeisiiiiein e cnsr s ivsss vt esbes s rrsessessnscasarsassas |
ROW 9.04A.535. . ittt ses s ste s e ste s s e es s e a s aer e ebaesn 7
RCW 9.94A.535(3) cciiiiiicirvinnisne s ircnsnnsnses e sess e eestsns sas e s ene 2,7,8
RCW 9.94A.535(3) I} cv e vrververirirctirieirseesieeeeeneensevesresssasssesssesnsstesnsassseesens 7
ROW Q.94A.537 oottt iessss st e sstesesssssssssssssssesess sassssnsrsssses 7
ROCW 9.94A.585(4) riiriiiviirineienesiesesse s sssesssasseses e sesssssssesseresssssasas saon 8
RCW QA 44083 oot scssess et sa s s s rassisssstssesons 1

RULES OF APPELLATE PROCEDURE Page
RAP 13.4(1) ceoverieierririne it e s v seeseens e sses e sbe e sresssn s sasssnees 6
RAP 13.4(B)(2) evirvitimeneieiinnreiennrcsieseese et ssessesveerserensassvaons 6,11

iii




A. IDENTITY OF PETITIONER

Petitioner, Vernice Mortis, appellant below, asks this Court to accept
review of the Cowrt of Appeals’ decision terminating review that is designated
in part B of this petition.

B. DECISION OF THE COURT OF APPEALS

Morris seeks review of the unpublished opinion of the Court of Appeals
in State v. Morris, No, 50028-1-11, 2018 WL 5973308, filed November 14,
2018. A copy of the decision is in the Appendix A at pages A-1 through
A-12,
C. ISSUE PRESENTED FOR REVIEW

i. Whether the frial court erred in imposing an exceptional
sentence where there was insufficient evidence to support the finding that
Morris used a position of trust to facilitate the crime of attempted first degree
child molestation of communication with a minor for immoral purposes.

D. STATEMENT OF THE CASE

1. Procedural history:

Vernice Morris was charged in Grays Harbor County Superior Court
by information filed October 4, 2016, with child molestation in the first
degree. Clerk’s Papers (CP) 1-2. The State filed an amended information
on January 9, 2017, charging Morris with first degree child molestation
(Count 1), and communication with a minor for immoral purposes (Count

2). CP94-95. RCW 9A.44.083, RCW 9.68A.090(1). The State further




alleged the aggravating circumstance of abuse of a position of trust, RCW
9.94A.535(3)(n). CP 94-95,

The following testimony was presented at trial:

F.S.H. and her brother lived with their mother Chanise Stallworth in
a four bedroom house located on thirteen acres in Grays Harbor County,
Washington. 1RP at 202, The property is located in a rural area and there
were no children F.S.H.’s age in the vicinity. 1RP at 204. F.S.H. often
played outside and fed animals. IRP at 204. She liked to play card games
and would also visit Mr. Mortris, whom she called “Mr. Vince,” two or three
times a week, 1RP at 206, Mr. Morris, who was 73 at the time of the alleged
incident, lived in a travel trailer on the property. 1RP at204. Ms. Stallworth
trusted Mr. Morris and fed him meals each day and permitted F.S.H. go to
his trailer to help him feed chickens and ducks and also play cards with him.
IRP at 206.

F.S.H. lived primarily with her mother and stayed with her father,
Tommy Hall, every other weekend from Friday until Sunday at 5:00 p.m.
IRP at 205, 2RP at 221,

In September 2016, F.S.H. asked her mother if it was bad if M.
Morris wanted to look at her privates, 1RP at 207. Ms. Stallworth told her
that F.S.H. did not need to be over at Mr. Morris® trailer, but took no further
action regarding the statement, She stated that after that, F.S.H. “left it

alone.” IRP at 207. Ms, Stallworth said that she did not hear anything else




regarding her daughter’s question until F.S.H. did not retarn following
weekend visitation with Mr, Hall, IRP at 208. Ms. Stallworth called the
police and told them that she had custody of F.S.H. and that she was supposed
to be returned at 5:00 p.m. that day. 1RP at 208.

F.S.H’s father, Tommy Hall, testified that when he picked up his
daughter for visitation, she said that Mr, Morris tried to touch her and that he
“asked to see her loochie,” which is the word she uses for her private area,
2RP at 223,  Mr. Hall called the police, and F.S.H. was interviewed on
October 3, 2016, at the police station. 2RP at 225, 234,

F.S.H. stated that she went to Mr, Morris’ trailer to play card games
and that sometimes he went to her mother’s house to eat dinner. 2RP at 231-
32. She stated that while at his trailer, he asked to see her “private,” and she
said ‘no.” 2RP at 233. She said that after that, he tried to touch her and put
his hand between her legs, and that she closed her legs and he then sat down
and did not touch her, 2RP at 234. She said that she left and told her mother
about the incident. 2RP at 234, She said that she also told her father when
he picked her up for visitation and they went to the police station and talked
to an officer about the incident. 2RP at 235,

F.S.H. was interviewed by Detective R. Ramirez. 2RP at 249-255,
Detective Ramirez stated that during the interview F.S.H, said that “Mr.
Vince” tried to touch her “private,s’ which she called her “loochie.” 2RP at

253. Detective Ramirez said that F.S.H. said that “Mr. Vince” tried to touch




her “loochie” one time under her clothing and that this happened while she
was lying on the floor at his trailer. 2RP at 253, 254,

F.S.H. said that she told her mother about the incident and that she
was upset that mother had not done anything in response. 2RP at 254, She
said she told her father as soon as he picked her up for visitation, that her
father called the police and took her to the police station. 2RP at 255. A
video of the interview of F.S.H. was played to the jury, who were also
provided with a transcript of the interview. 2RP at 260.

Lisa Wahl, a Sexual Assault Nurse Examiner at Providence St Peters
Sexual Assault and Child Maltreatment Center, examined F.S.H. following
the allegation. 2RP at 270-75. Ms. Wahl stated that F.S.H. said that “Mr.
Vince” asked to see her private parts and also tried to touch her. 2RP at 273,

Detective Wecker stated that when questioning Mr. Moris, after
informing him of the allegations of molestation made by F.S.H., Mr. Morris
said “I don’t remember it that way” or that he “didn’t remember.” 2RP at
283. Detective Wecker stated that Mr. Morris “ended up telling Sergeant
Wallace that it happened just like [F.S.H.] said it did.” 2RP at 284.

Sgt. Wallace testified that after initially denying the allegation, he
went to the booking office at the jail and Mr. Morris eventually told him that
while drinking alcohol, he touched F.S.H. on the vagina through her panties
and that he stopped and had not touched her since that time. 2RP at 303.

At trial, Morris denied inappropriately touching F.S H. 2RP at 329,




The jury found Mozris guilty of attempted first degree child molestation in
Count | and communicating with a minor for immoral pwrposes in Count 2.
2RP at 376; CP 123, 124, The jury also found by special verdict that Mouris
used a position of trust to facilitate commission of both offenses. 2RP at 376;
CP 125, 126.

The court entered an order on February 24, 2017 finding;:

1. The jury found that the defendant violated a
position of trust under RCW 9.94A,535.

2. The court finds that the defendant violated a
position of trust given his relationship to the family.

3. As a result of that violation, the court {inds that
there is sufficient facts to warrant an exceptional sentence.

CP 152.

The court entered Findings of Fact and Conclusions of Law for
Exceptional Sentence on March 8, 2017. CP 175-77. The court made the
following relevant findings:

3. The jury unanimously found beyond a reasonable
doubt that the defendant committed Attempted Child
Molestation in the First Degree with the following
aggravating factor:

That the Defendant used his position of trust to
facilitate the commission of the crime.

4. The factor listed in the preceding paragraph
constitutes sufficient cause to impose the exceptional
senience,

CP 17e¢.

Morris had a standard range of 75 percent of 51 to 68 months in
5




Count 1. CP 155. The Court imposed an exceptional sentence of 66 months
(75 percent of 88 months) to life in Count 1, and 364 days in Count 2, to be
served consecutively. RP (2/24/17) at 98; CP 157.

Morris appealed his convictions and sentence for one count of
attempted first degree child molestation and one count of communicating
with a minor for immoral purposes. State v. Morris, 2018 WL 5973308.
Morris argued that insufficient evidence supports his convictions, and that
the trial court erred by imposing an exceptional sentence. Morris, slip. op.
at *1. By unpublished opinien filed November 14, 2018, the Court of
Appeals, Division II, affirmed the convictions and consecutive sentences.
See unpublished opinion.

Montis now petitions this Court for discretionaty review pursuant to
RAP 13.4(b).
E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

The considerations that govern the decision to grant review are set
forth in RAP 13.4(b). Petitioner believes that this court should accept review
of this issue because the decision of the Court of Appeals is in conflict with
other decisions of this court and the Court of Appeals (RAP 13.4(b)(2)).

1. The exceptional, consecutive sentences bhased on “abuse
of a position of trust” was unsupported by the record

A trial court may impose a sentence outside the standard sentence range
for an offense if it finds that there are substantial and compelling reasons justifying

an exceptional sentence. RCW 9.94A 535, Facts supporting aggravated sentences
6




shall be determined pursuant to the provisions of RCW 9.94A.537. Id. There is an
exclusive list of factors that can support a sentence above the standard range as
determined by the procedures set forth in RCW 9.94A.537. RCW 9.94A.535(3).
An abuse of a position of trust is a valid aggravating factor to support an
exceptional sentence in crimes relating to sexual assault. RCW 9.94A.535(3)(n);
State v. Grewe, 117 Wn.2d 211, 216-17, 813 P.2d 1238 (1991). This aggravating
factor requires the jury to find two elements: (1) that the defendant was in a
position of trust, confidence, or fiduciary responsibility and (2) that he used that
position in committing the offense. State v, Bedker, 74 Wn. App. 87, 95,871 P.2d
673, review denied, 125 Wn.2d 1004 (1994); State v. Vermillion, 66 Wn.App.
332, 347, 832 P.2d 95 (1992), review denied, 120 Wn.2d 1030 (1993).  This
aggravating circumstance is required to be proven beyond a reasonable doubt.
RCW 9.94A.537(3).

The two relevant factors a sentencing court considers in determining
whether a defendant violated a position of trust are “the duration and the degree
of the relationship” between the perpetrator and the victim, Grewe, 117 Wn.2d at
218. “A relationship extending over a longer period of time, or one within the
same household, would indicate a more significant relationship, such that the
offender's abuse of that relationship would be a more substantial reason for
imposing an exceptional sentence.” Grewe, 117 Wn.2d at 219 (quoting State v,
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Fisher, 108 Wn.2d 419, 427, 739 P.2d 683 (1987)).

Before the court imposes an exceptional sentence, the court must also find
that “there are substantial and compelling reasons justifying an exceptional
sentence”. RCW 9.94A.535(4); State v. Pappas, 176 Wn,2d 188, 192, 289 P.3d
634 (2012); State v. Stubbs, 170 Wn.2d 117, 124, 240 P.3d 143 (2010).

RCW 9.94A.585(4) provides in relevant part:
To reverse a sentence which is outside the standard

sentence range, the reviewing court must find ... that the reasons

supplied by the sentencing court are not supported by the record

which was before the judge or that those reasons do not justify

a sentence outside the standard range for that offense...,

Whether the record supports the court's reasons is a factual question
reviewed under the “clearly erroncous” standard. State v. Law, 154 Wn.2d 85,
93, 110 P.3d 717 (2005); State v. Nordby, 106 Wn.2d 514, 517-18, 723 P.2d 1117
(1986). Whether the court's reasons justify the exceptional sentence is a question
of law reviewed de novo. State v. Ferguson, 142 Wn.2d 631, 646, 15 P.3d 1271
(2001); Nordby, 106 Wn.2d at 518,

RCW 9.94A .535(3)(n) authorizes imposition of an exceptional sentence
above the standard range if the trier of fact finds beyond a reasonable doubt “[t}he
defendant used his or her position of trust, confidence, or fiduciary responsibility
to facilitate the commission of the current offense.” The abuse of trust

aggravating factor cannot be used to support a sentence outside the standard range

3




unless the defendant actually was in a position of trust. State v. Vermillion, 66
Wn. App. 332, 347, 832 P.2d 95 (1992). Analyzing abuse of trust, the focus is on
the defendant: was the defendant (1) in a position of trust and (2) was the position
used to facilitate the commission of the offense? Whether the defendant is in a
position of trust depends on the length of the relationship with the victim, (Stafe
v. Fisher, 108 Wash.2d 419, 739 P.2d 683 (1987)), the trust relationship between
the primary care giver and the perpetrator of a sexual offense against a child,
(State v. Brown, 55 Wash.App. 738, 780 P.2d 880 (1989), review denied, 114
Wash.2d 1014, 791 P.2d 897 (1990)), the vulnerability of the victim to trust
because of age, {(Stafey. Grewe, 117 Wash.2d at 216—17), and the degree of the
defendant's culpability. State v. Creekmore, 55 Wash.App. 852, 863, 783 P.2d
1068 (1989), abrogated on other grounds by In re Personal Restraint of Andress,
147 Wn.2d 602, 56 P.3d 981 (2002) (exceptional sentence based on abuse of trust
following conviction for felony-murder based on assault and criminal
mistreatment upheld as to predicate offense of assault only because criminal
mistreatment “presumes a breach of parental or custodial trust.”)

Here, Morris cannot be said to have been in a position of trust: as
contemplated by the cases cited above. Moiris lived on the property occupied by
F.S.H. and her mother and brother, but did not live with F.S.H. and her family.
F.S.H.’s mother was friends with Morris and trusted Morris to the extent that she

9




allowed him in their house to eat and permitted her daughter to go to Morris’s
traier to play cards and help him feed chickens and ducks. F.S.H. also testified
she sometimes spent time in Morris' trailer and that she considered Morris to be
her friend, that she called him “Mr. Vince,” and would spend time with Mortis
two to three times a week. 1RP at 204-06. However, length of his relationship
with the victim was unspecified in the record and there is no indication that he
was considered or designated as a caregiver, F.S.H. was not particularly
vulnerable to trust and there was no degree of culpability greater than that
involved in the commission of the crime itself.

The trial court's reasons, do not justify an exceptional sentence based on
abuse of trust. Where a court imposes an exceptional sentence based on
insufficient evidence or incorrect reasons, that sentence is not authorized by
law and the matter must be remanded for sentencing within the standard
range, State v. Ferguson, 142 Wn.2d 631, 649, 15 P.3d 1271 (2001).

Here, the aggravating circumstance of “abuse of a position of trust”
was not supported by proof beyond a reasonable doubt. Therefore, the court's
sentence based on that circumstance was clearly erroneous and this Court

should accept review pursuant to RAP 13.4(b)(2).

10




T. CONCLUSION

For the foregoing reasons, this Cowrt should grant review to correct the
above-referenced errors in the unpublished opinion of the court below that

conflict with prior decisions of this Cowrt and the courts of appeals.

DATED: December 12, 2018,
Respectfully s

PETER B. TILLER-WSBA 20835
ptiller@tillertaw.com
Of Attorneys for Vernice Morris
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Filed
Washington State
Court of Appeals

Division Two

November 14, 2018

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION II
STATE OF WASHINGTON, No. 50028-1-1I
Respondent,
v.
VERNICE M. MORRIS, UNPUBLISHED OPINION
Appellant.

WORSWICK, J. — Vernice Morris appeals his convictions and sentence for one count of
first degree child molestation and one count of communicating with a minor for immoral
purposes. Morris argues that insufficient evidence supports his convictions, and that the trial
court erred by imposing an exceptional sentence. We affirm Morris’s convictions and sentence.

FACTS
I. BACKXGROUND

In 2016, Morris lived in a trailer on a large 13-acre property. F.S.H, who was six at the
time, and her mother alsc lived on the property in a separate house. F.S.H’s mother was a
caretaker on the property, and cooked food for the residents, including Moiris. The property was
secluded, and no other children besides F.S.H. lived on the property. F.S.H.’s mother and father

were separated, but F.S.H. had regular visitations with her father.
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F.S.H. spent time alone with Morris, both in his trailer and elsewhere on the property.
F.S.H. would sometimes spend time with Morris two to three times a week. F.S.H. and Morris
would play games, learn about things such as magnets, and feed animals on the property
together, Morris also provided transportation for F.S.H. and her mother.

In September 2016, F.S.I1. told her father that Morris tried to touch her vagina and that
Morris asked to see her vagina, F.S.H.’s father reported the incident to the Gray Harbor County
Sheriff’s office.

During a recorded forensic interview, F.S.H disclosed that Morris tried touching her
“loochie” which was the term that F.S.H. used to describe her vagina. 2 Verbatim Report of
Proceedings (VRP) (Jan. 11, 2017) at 223. F.S.H. stated that Morris touched her vagina over her
clothing while she was in his trailer. F.S.H. also demonstrated how Morris touched her by
moving his index finger up and down.

Thereafter, officers arrested Morris and conducted an initial interview at the Sheriff’s
office. During the interview, Morris admitted that he knew F.S.H. and her mother and that
F.S.H. would come over to his trailer during the day. Morris initially denied touching F.S.H. and
signed a partial statement admitting to having a conversation with F.S H. earlier on the day of the
incident about pictures of women in a calendar wearing “skimpy bathing suits.” Ex. I (Jan. 5,
2017). Morris also stated that the pants F.S.H. was wearing on the day of the incident were mesh
“seef-]through” and that Morris could see F.S.H.’s underwear. Ex. 1 (Jan. 5, 2017).

Morris later signed another statement saying that F.S.J1. had been in his trailer “playing

around like little kids do” and that F.S.H. began moving around his trailer “seductively” and that
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she was always moving around seductively. Ex. 3 (Jan, 5, 201’7-). Morris admitted that he
touched F.S.H.’s vagina througﬁ her clothing and that F.S.H. pushed his hand away and said
“don’t or stop.” Ex. 3 (Jan. 5, 2017),

The State charged Morris with first degree child molestation and communicating with a
minor for immoral purposes. The State also alleged the aggravating factor that Morris used his
position of trust to facilitate the commission of his crimes.

H. TrRIAL

At trial, the witnesses testified to the above facts, F.S.H.’s mother testified that Morris
was I.S.H.’s “friend” and that F.S.H. would spend time with Morris two or three times per week.
1 VRP (Jan. 10, 2017) at 205. F.S.H.’s mother further testified that she had a lot of “love and
respect” for Morris and that she fed him three meals a day, 1 VRP (Jan. 10, 2017) at 206.

F.S.H also testified at trial and stated that she sometimes spent time in Morris’s trailer
and that Morris was her fitend. F.S.H. testified that she played games with Morris and that he
came to her house for dinner. F.S.H. also testified that one day while she was in Morris’s trailer,
Morris tried to touch her “inappropriate” and pointed to her pelvic area. 2 VRP (Jan. 11, 2017)
at 232. F.S.H. testified that Morris asked to see her vagina but that she said “no.” 2 VRP (Jan.
11, 2017) at 233.

During trial, the recording from F.S.H.’s forensic interview was played for the jury and
entered into evidence. Morris’s signed written statements to police were also entered into

evidence.
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Mortis also testified at trial. Morris testified that F.S.H. would come over to visit him
“Iqluite often” and would talk with him, draw pictures, and play with magnets. 2 VRP (Jan. 11,
2017) at 322. Morris further testified that he had no physical contact with F.S.H. and did not
touch her inappropriately, Morris also testified that he did not read the statement prepared
during the interview with police, but that he signed the statement anyway. |

The jury convicted Morris of attempted first degree child molestation and of
commutnicating with a minor for immoral purposes. The jury also entered a special verdict
finding an aggravating factor that Morris used a positon of trust to facilitate his crimes.

II. SENTENCING

Based on the jury’s finding of the aggravating factor, the court gave Morris an
exceptional sentence. The trial court entered findings of fact and conclusions of law in support
of the exceptional sentence. The court found that “[t}he jury unanimously found beyond a
reasonable doubt that the defendant committed Attempted Child Molestation in the First Degree
with the following aggravating factor: That the Defendant used his position of trust to facilitate
the commission of the crime.” Clerk’s Papers (CP) at 176. The court concluded that the “facts
found by the jury in the special verdict form are substantial and compelling reasons justifying an
exceptional sentence for the crime.” CP at 178, Morris now appeals his convictions and
sentence.

ANALYSIS
Morris argues that insufficient evidence supports his convictions for attempted first

degree child molestation and communicating with a minor for immoral purposes. Morris further
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argues that the trial court erred by imposing an exceptional sentence based on the jury’s finding
that he used his position of trust to facilitate the commission of his crimes. We disagree.
I. SUFFICIENCY OF THE EVIDENCE

A. Sufficiency of the Evidence Principles

Due process requires the State to prove every element of the charged crimes beyond a
réasonable doubt. State v. Kalebaugh, 183 Wn.2d 578, 584, 355 P.3d 253 (2015). We review
sufficiency of evidence claims for whether, when viewing the evidence in the light most
favorable to the State, any rational trier of fact could have found the essential elements of the
charged crime beyond a reasonable doubt. State v. Homan, 181 Wn.2d 102, 105, 330 P.3d 182
(2014). In a challenge to the sufficiency of the evidence, the defendant admits the truth of the
State’s evidence and all reasonable inferences that can be drawn from it. Homan, 181 Wn,2d at
106. We also “defer to the trier of fact on issues of conflicting testimony, credibility of
witnesses, and the persuasiveness of the evidence.” Siate v. Thomas, 150 Wn.2d 821, 874-75, 83
P.3d 970 (2004).
B. Attempted F irst Degree Child Molestation

Morris argues that the State failed to produce sufficient evidence that he committed an act
that constituted a substantial step toward “sexual contact” with F.S.H. Br. of App. at 17. Morris
specifically asserts that the State did not prove that he took a substantial step toward sexual
contact and that the State did not prove that he had the intent to touch F.S.H. for the purposes of

sexual gratification. We disagree,
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RCW 9A.44.083(1) defines the crime of first degree child molestation and prohibits
sexual contact with someone who is less than twelve years old and not married to the person, and
who is at least thirty-six months younger than the person. To convict Morris of attempted first
degree child molestation, the State had to prove, beyond a reasonable doubt, that Morris, did an
act that was a substantial step toward the commission of the crime of first degree child
molestation, and that the act was done with the intent to commit first degree child molestation.
The court also instructed that a substantial step is conduct which strongly indicates a criminal
purpose and which is more than mere preparation,

An essenﬁal element of the crime of child molestation is “sexual confact.” RCW
9A.44.083(1). “Sexual contact” is a touching of sexual or other intimate parts “for the purpose
of gratifying sexual desire.” RCW 9A.44.010(2). Thus, to prove child molestation, the State
must prove that the defendant acted with the purpose of sexual gratification. State v. Stevens,
158 Wn.2d 304, 309-10, 143 P.3d 817 (2006). Proof that an unrelated adult with no caretaking
function has touched the intimate parts of a child supports the inference the touching was for the
purpose of sexual gratification. State v. Harsiad, 153 Wa. App. 10, 21, 218 P.3d 624 (2009).
Courts do, however, require additional proof of a sexual purpose when the touching occurs over
clothes covering the intimate part. Harstad, 153 Wn. App. at 21.

The evidence presented in this case is sufficient to establish that Morris took a substantial
step toward sexual contact with F.3.H. F.S.H testified that Morris tried to touch her
“inappropriate,” and the jur}; saw F.S.H point to her pelvic area. VRP (Jan. 11, 2017) at 232,

Bvidence included a video recording of F.S.H.’s forensic interview where she stated that Morris
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touched her and where she demonstrated how Morris had touched her by moving his finger up
and down. Morris’s signed statement ir_lcluded his éonfession to touching F.S.H. on her vagina
over her clothing. Morris points to his testimony at trial that he did not touch F.S.H.
mappropriately, and F.S.H.’s testimony that Morris “only” reached between her legs to support
his argument. But we view the evidence in the light most favorable to the State, and we defer to
the trier of fact on issues of credibility of the witnesses and the weight of the evidence. Homan,
181 Wn.2d at 105; Thomas, 150 Wn.2d at 874-75.

Morris next argues that the State failed to prove that he had the intent to touch F.S.H. for
the purposes of sexual gratification. He likens his case to State v. Powell, in which Powell had
hugged a girl around the chest as she was seated on his lap and placed his hand on the front and
bottom of her underpants, as he assisted her off of his lap. 62 Wn. App. 914,916, 816 P.2d 86
(1991). Powell also momentarily touched the girl’s thighs on the outside of her clothing while
they were alone in his truck. Powell, 62 Wn. App. at 916. The Powell court held the contacts
were insufficient to show Powell touched the girl for the purpose of sexual gratification. Powell,
62 Wn. App. at 917-18. The court noted the evidence against Powell was “equivocal” and only
suggested a “fleeting touch™ over clothing. Powell, 62 Wn. App. at 917-18.

But Powell does not help Morris. Here, unlike the defendant in Powell, Morris’s
touching of F.S.H. was not equivocal. Morris touched F.8.H.’s vagina over her clothing, while
moving his finger up and down. Morris specifically asked to see F.S.H’s vagina. Moreover,
Morris discussed a calendar containing photos of women in bathing suits with F.S.H., described

her clothing as “see{-]through” and signed a statement that F.S.H., was moving around
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“seductively.” Ex. 3 (Jan. 5,2017). This evidence is sufficient to convince any rational trier of
fact that the State proved beyond a reasonable doubt Morris’s purpose to gratify sexual desire.

Viewing the evidence in the light most favorable to the State, the evidence presented at
trial is sufficient to support Morris’s conviction for attempted first degree molestation of a child.
C. Communicating with a Minor for Immoral Purposes

Morris also argues that the State failed to present sufficient evidence to establish that he
committed the crime of communicating with a minor for immoral purposes. Morris asserts that
he did not encourage or invite F.S.H. to engage in a particular sexual act but rather only asked to
see F.S.H.’s vagina, and that no reasonable jury could have concluded that his request was made
with “serious and actual intent to promote F.S.H.’s involvement in sexual misconduct,” Br. of
App. at 22. We disagree.

A person commits the crime of communicating with a minor for immoral purposes when
that person communicates with a minor for immoral purposes of a sexual nature. RCW
9.68A.090. The crime of communicating with a minor for an immoral purpose is intended to
prohibit “communication with children for the predatory purpose of promoting their exposure to
and involvement in sexual misconduct.” Stafe v. McNallie, 120 Wn.2d 925, 933, 846 P.2d 1358
(1993). Courts have construed “communicate” in context of the crime to include “conduct as
well as words.” State v. Hosier, 157 Wn.2d 1, 11, 133 P.3d 936 (2006) (quoting State v Pietrzak,
100 Wn. App. 291, 294-95, 997 P.2d 947 (2000)).

Here, there is sufficient evidence in the record to permit a rational trier of fact to find

beyond a reasonable doubt that Morris communicated with F.S.H. for purposes of a sexual
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nature. Morris asked F.S.H. to see her vagina, he discussed pictures of women in bathing suits,
and he touched F.S.H. over her clothing. Morris’s conduct in conjunction with his
communications to F.S.H., clearly show a sexual nature and show intent to have F.S.H. engage in
sexual misconduct.

Viewed in the light most favorable to the State, a rational trier of fact could conclude
beyond a reasonable doubt that Morris communicated with F.S.H. for the “predatory purpose of
promoting [her] exposure to and involvement in sexual misconduct.” MceNallie, 120 Wn.2d at
933. Accordingly, we hold that the State presented sufficient evidence to support Moiris’s
convictions for attempted first degree child molestation and for communicating with a minor for
immoral purposes.

[I. EXCEPTIONAL SENTENCE

Morris argues that the trial court erred in imposing an exceptional sentence, Morris
asserts that insufficient evidence suppoits the jury’s special verdict on the position of trust
aggravating factor. We disagree and hold that sufficient evidence supports the jury’s verdict on
the aggravating factor, and therefore the trial court did not err in imposing the exceptional
sentence,

We review a jury’s special verdict finding under the sufficiency of the evidence standard.
State v. Stubbs, 170 Wn.2d 117, 123, 240 P.3d 143 (2010). The test for determining sufficiency

of the evidence is whether, after viewing the evidence in the light most favorable to the State,

any rational trier of fact could have found the elements of the crime beyond a reasonable doubt.

Homan, 181 Wn.2d at 105. We assume the fruth of the State’s evidence and draw all reasonable
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inferences from the evidence in favor of the State. Homan, 181 Wn.2d at 106, We defer to the
trier of fact for purposes of resolving conflicting testimony and evalnating the persuasiveness of
the evidence. Homan, 181 Wn.2d at 106.

Under the Sentencing Reform Act of 1981, a trial court must impose a sentence within
the standard range for a given offense. State v. Jennings, 106 Wn. App. 532, 555, 24 P.3d 430
(2001). However, a court may impose an exceptional sentence above the standard range if it
finds “substantial and compelling reasons™ for doing so. RCW 9.94A.535; State v. Davis, 146
Wn. App. 714, 719, 192 P.3d 29 (2008). We review the trial court’s reasons for imposing an
exceptional sentence de novo. Stubbs, 170 Wn.2d at 124,

To determine whether an aggravating factor supports departure from the standard
sentencing range, we apply a two-part test: “(1) The trial court may not base an exceptional
sentence on factors the Legislature necessarily considered in establishing the standard sentencing
range; and (2) the aggravating factor must be sufficiently substantial and compelling to
distinguish the crime in question from others in the same category.” Jennings, 106 Wn., App. at
555. Factors inherent in the crime, because they were necessarily considered by the Legislature,
may not be relied on to justify an exceptional sentence. Ferguson, 142 Wn,2d at 648.

An abuse of a position of trust is a valid aggravating factor to support an exceptional
sentence in crimes relating to sexual assault. RCW 9.94A.535(3)(n); State v. Grewe, 117 Wn.2d
211,216-17, 813 P.2d 1238 (1991). The two relevant factors a_sentgnqi_ng coutt cqpsiders in
determining whether a defendant violated a position of trust are “the duration and the degree of

the relationship” between the perpetrator and the victim. Grewe, 117 Wn.2d at 218. “A
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relationship extending over a longer period of time, or one within the same houschold, would
indicate a more significant relationship, such that the offender’s abuse of that relationship would
be a more substantial reason for imposing an exceptional sentence.” Grewe, 117 Wn.2d at 219
(quoting Siate v. Fisher, 108 Wn.2d 419, 427, 739 P.2d 683 (1987)).

Here, the jury returned a special verdict determining that Morris used his position of trust
to facilitate the cénnnission of the crimes. At trial, the State presented evidence showing that
Mortis lived on the same property as F.S.H., who was 6 years old at the time, and that F.S.H.
considered Morris to be her friend. F.S.H.’s mother would cook meals for Morris, and Morris
provided transportation for the family and sometimes would eat dinner at F.S.H.’s home. The
State also presented evidence that F.S.H.’s mother aIloﬁed F.S.H. to spend considerable amounts
of time alone with Morris in his trailer and that the abuse occurred in Morris’s trailer,

Viewed in the light most favorable to the State, any rational trier of fact could find
beyond a reasonable doubt that Morris used his position of trust to commit communication with
a minor for immoral purposes and attempted first degree child molestation of F.S.H.
Accordingly, we hold that there was sufficient evidence to support the jury’s special verdict, and
that the trial court did not err in finding that the aggravating factor supported Morris’s
exceptional sentence.

ATTORNEY FEES AND COST

Mqrris also asks us to deny appellate costs if he does not prevail on appeal bgcause the

trial court deemed him indigent. The State defers the decision to waive costs to this court based

to Morris’s indigence. We grant Morris’s request to waive appellate costs.
g gy q pp
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We affirm Morris’s conviction and sentence.
A majority of the panel having determined that this opinion will not be printed in the
Washington Appellate Reports, but will be filed for public record in accordance with RCW

2.06.040, it is so ordered.

i

Worswick, J.

We concur:
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